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DETAILED ACTION 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicants' submission filed on February 1, 201 1 has been entered. 

2. Claims 1-2, 4-5 and 7-21 are pending. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

4. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

5. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
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evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

6. Claims 1-2, 4-5 and 7-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hahn (US 6,217,929). 

Regarding claims 1-2 and 9-12, Hahn discloses a batter composition that is spoonable 
(yield stress of 100 to 1500 Pa) at refrigeration temperature and has a refrigerated shelf life of at 
least about 75 days (Abstract, C2/L6-29). Hahn discloses that the term "batter" is intended to 
include any flour-based batter or dough and depending on the exact kinds and proportions of the 
ingredients used, the compositions of the invention could take the form of either a traditional 
batter or a dough-both encompassed by the invention (C2/L17-29). Hahn discloses batter 
comprising flour, sugar, water, in an amount ranging from about 10% to 30% by weight, 
chocolate particles and/or butter (i.e. fat in the form of discrete particles), and having a water 
activity (Aw) of about 0.82 to 0.88 (C2/L56-C4/L12, C5/L21-28, C6/L8-10). 

Given Hahn discloses a batter mixture substantially similar in composition to that 
presently claimed, including fat in the form of discrete particles (i.e. chocolate particles and/or 
butter), and that could take the form of a traditional batter, it necessarily follows that the mixture 
would have a flowability when measured by a Bostwick Consistometer after 40 seconds of 
between 6 cm and about 12 cm at a temperature of 8°C. 

While Hahn discloses batter comprising about 5% to 20% by weight shortening or oil 
(see butter is also a useful fat and can provide flavor to the batters - C4/L9-12) and chocolate 
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particles (C5/L21-28), the reference does not explicitly disclose that the chocolate particles 
and/or butter represent at least 60%, 70%, 80%, 90%, or 95% of the total fat contained in the 
batter mixture. As chocolate and/or butter flavor and product texture (i.e. density) are variables 
that can be modified, among others, by adjusting the ratio of chocolate particles and/or butter in 
the total fat of the product, the precise amount of chocolate particles and/or butter in the mixture 
would have been considered a result effective variable by one of ordinary skill in the art at the 
time of the invention. As such, without showing unexpected results, the claimed ratio of 
chocolate particles and/or butter in the total fat of the mixture cannot be considered critical. 
Accordingly, one of ordinary skill in the art at the time the invention was made would have 
optimized, by routine techniques, the amount of chocolate particles and/or butter making up the 
total fat in the batter mixture of Hahn to obtain the desired balance between baked product 
density, chocolate flavor, and butter flavor (In re Boesch, 617 F.2d. 272, 205 USPQ 215 (CCPA 
1980)), since it has been held that where the general conditions of the claim are disclosed in the 
prior art, discovering the optimum or workable ranges involves only routine skill in the art. (In re 
Alter, 105 USPQ 223). 

While Hahn disclose a batter mixture comprising discrete chocolate particles, the 
reference does not explicitly disclose that the particles comprises a mean cross section of about 
0.5 mm to about 3.0 mm. As product texture is a variable that may be modified, among others, 
by adjusting the size of the discrete particles of chocolate, the precise mean cross section would 
have been considered a result effective variable by one of ordinary skill in the art at the time of 
the invention. As such without showing unexpected results, the claimed chocolate particle size 
cannot be considered critical Accordingly, one of ordinary skill in the art at the time the 
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invention was made would have optimized, by routine techniques, the size of the chocolate 
particles, i.e. mean cross section, in the batter mixture of Hahn to obtain the desired product 
texture (In re Boesch, 617 F.2d. 272, 205 USPQ 215 (CCPA 1980)), since it has been held that 
where the general conditions of the claim are disclosed in the prior art, discovering the optimum 
or workable ranges involves only routine skill in the art. (In re Aller, 105 USPQ 223). 

Regarding claims 4-5 and 13-18, Hahn discloses a method for preparing a batter 
comprising using a source of fat in the form of discrete particles (i.e. chocolate particles and/or 
butter) mixed in a spoonable refrigerated continuous phase comprising flour, sugar, water, in an 
amount ranging from about 10% to 30% by weight (Abstract, C2/L56-C4/L12, see mixing is 
carried out under refrigerated conditions and the order of addition of ingredients is not critical- 
C5/L21-38). Hahn discloses that the term "batter" is intended to include any flour-based batter 
or dough and depending on the exact kinds and proportions of the ingredients used, the 
compositions of the invention could take the form of either a traditional batter or a dough-both 
encompassed by the invention (C2/L17-29). Hahn discloses that the batter of the invention has a 
yield stress value of about 100 to 500 Pa. 

Given Hahn discloses a batter composition that is substantially similar to that presently 
claimed, since Hahn disclose that refrigerated batter is spooned from the container into a baking 
pan (C6/L14-16) and has the form of a traditional batter, it is clear that that batter would 
intrinsically exhibit the recited flowability characteristics. 

While Hahn discloses batter comprising about 5% to 20% by weight shortening or oil 
(see butter is also a useful fat and can provide flavor to the batters - C4/L9-12) and chocolate 
particles (C5/L21-28), the reference does not explicitly disclose that the chocolate particles 
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and/or butter represent at least 60%, 70%, 80%, 90%, or 95% of the total fat contained in the 
batter mixture. As chocolate and/or butter flavor and product texture (i.e. density) are variables 
that can be modified, among others, by adjusting the ratio of chocolate particles and/or butter in 
the total fat of the product, the precise amount of chocolate particles and/or butter in the mixture 
would have been considered a result effective variable by one of ordinary skill in the art at the 
time of the invention. As such, without showing unexpected results, the claimed ratio of 
chocolate particles and/or butter in the total fat of the mixture cannot be considered critical. 
Accordingly, one of ordinary skill in the art at the time the invention was made would have 
optimized, by routine techniques, the amount of chocolate particles and/or butter making up the 
total fat in the batter mixture of Hahn to obtain the desired balance between baked product 
density, chocolate flavor, and butter flavor (In re Boesch, 617 F.2d. 272, 205 USPQ 215 (CCPA 
1980)), since it has been held that where the general conditions of the claim are disclosed in the 
prior art, discovering the optimum or workable ranges involves only routine skill in the art. (In re 
Aller, 105 USPQ 223). 

While Hahn disclose a batter mixture comprising discrete chocolate particles, the 
reference does not explicitly disclose that the particles comprises a mean cross section of about 
0.5 mm to about 3.0 mm. As product texture is a variable that may be modified, among others, 
by adjusting the size of the discrete particles of chocolate, the precise mean cross section would 
have been considered a result effective variable by one of ordinary skill in the art at the time of 
the invention. As such without showing unexpected results, the claimed chocolate particle size 
cannot be considered critical Accordingly, one of ordinary skill in the art at the time the 
invention was made would have optimized, by routine techniques, the size of the chocolate 
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particles, i.e. mean cross section, in the batter mixture of Hahn to obtain the desired product 
texture (In re Boesch, 617 F.2d. 272, 205 USPQ 215 (CCPA 1980)), since it has been held that 
where the general conditions of the claim are disclosed in the prior art, discovering the optimum 
or workable ranges involves only routine skill in the art. (In re Aller, 105 USPQ 223). 

Regarding claim 7, Hahn discloses a method for making baking goods comprising the 
steps of: (a) providing a batter comprising water in an amount ranging from about 10% to 30% 
by weight, flour and sugar, which is has a refrigerated shelf life of at least about 75 days, having 
a Aw of between 0.82 to 0.88 and chocolate particles and/or butter (i.e. source of fat present in 
the form of discrete particles) distributed in the mixture; (b) adding the batter to a pan; (c) baking 
the batter; (d) and obtaining a fully cooked baked food that is high and fluffy. 

Given Hahn discloses a batter mixture substantially similar in composition to that 
presently claimed, including fat in the form of discrete particles (i.e. chocolate particles and/or 
butter) and that is in the form of a traditional batter, it is clear that the mixture would 
intrinsically display the recited flowability characteristics. 

Given Hahn discloses a method for making a baked good substantially similar to the 
present invention, it necessarily follows that the baked good would have a fondant interior as 
presently claimed. 

While Hahn discloses batter comprising about 5% to 20% by weight shortening or oil 
(see butter is also a useful fat and can provide flavor to the batters - C4/L9-12) and chocolate 
particles (C5/L21-28), the reference does not explicitly disclose that the chocolate particles 
and/or butter represent at least 60% of the total fat contained in the batter mixture. As chocolate 
and/or butter flavor and product texture (i.e. density) are variables that can be modified, among 
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others, by adjusting the ratio of chocolate particles and/or butter in the total fat of the product, 
the precise amount of chocolate particles and/or butter in the mixture would have been 
considered a result effective variable by one of ordinary skill in the art at the time of the 
invention. As such, without showing unexpected results, the claimed ratio of chocolate particles 
and/or butter in the total fat of the mixture cannot be considered critical. Accordingly, one of 
ordinary skill in the art at the time the invention was made would have optimized, by routine 
techniques, the amount of chocolate particles and/or butter making up the total fat in the batter 
mixture of Hahn to obtain the desired balance between baked product density, chocolate flavor, 
and butter flavor (In re Boesch, 617 F.2d. 272, 205 USPQ 215 (CCPA 1980)), since it has been 
held that where the general conditions of the claim are disclosed in the prior art, discovering the 
optimum or workable ranges involves only routine skill in the art. (In re Aller, 105 USPQ 223). 

While Hahn disclose a batter mixture comprising discrete chocolate particles, the 
reference does not explicitly disclose that the particles comprises a mean cross section of about 
0.5 mm to about 3.0 mm. As product texture is a variable that may be modified, among others, 
by adjusting the size of the discrete particles of chocolate, the precise mean cross section would 
have been considered a result effective variable by one of ordinary skill in the art at the time of 
the invention. As such without showing unexpected results, the claimed chocolate particle size 
cannot be considered critical Accordingly, one of ordinary skill in the art at the time the 
invention was made would have optimized, by routine techniques, the size of the chocolate 
particles, i.e. mean cross section, in the batter mixture of Hahn to obtain the desired product 
texture (In re Boesch, 617 F.2d. 272, 205 USPQ 215 (CCPA 1980)), since it has been held that 
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where the general conditions of the claim are disclosed in the prior art, discovering the optimum 
or workable ranges involves only routine skill in the art. (In re Aller, 105 USPQ 223). 

Regarding claim 8, Hahn discloses all of the claim limitations as set forth above but does 
not disclose that the source of fat is hydro genated palm oil (C3/L61-C4/L12, C5/L21-27). Given 
that Hahn et al. disclose that a source of fat is chocolate particles, butter or shortening including 
palm oil, which are solid at room temperature, it would have been obvious to one of ordinary 
skill in the art at the time of the invention to have used any form of a fat that is solid at room 
temperature, including hydrogenated palm oil, and arrive at the invention as presently claimed. 

Regarding claims 19-21, Hahn discloses all of the claim limitations as set forth above. 
While Hahn discloses chocolate particles, the reference does not explicitly disclose that the 
volume of the chocolate particles, is between 0.01 mm 3 and 80 mm 3 . As product texture is a 
variable that may be modified, among others, by adjusting the volume of the discrete particles of 
chocolate, the precise chocolate particle volume would have been considered a result effective 
variable by one of ordinary skill in the art at the time of the invention. As such without showing 
unexpected results, the claimed chocolate particle volume cannot be considered critical 
Accordingly, one of ordinary skill in the art at the time the invention was made would have 
optimized, by routine techniques, the chocolate particle volume in the batter mixture of Hahn to 
obtain the desired product texture (In re Boesch, 617 F.2d. 272, 205 USPQ 215 (CCPA 1980)), 
since it has been held that where the general conditions of the claim are disclosed in the prior art, 
discovering the optimum or workable ranges involves only routine skill in the art. (In re Aller, 
105 USPQ 223). 
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Response to Arguments 

7. Applicants' arguments filed February 1, 201 1 have been fully considered but they are not 
persuasive. 

Applicants explain that they have "surprisingly found that the provision of a source of fat 
in the form of discrete particles distributed in the continuous phase of refrigerated mixture 
comprising flour, water and sugar, in accordance with the present claims, makes it possible not 
only to conserve the fluidity of the mixture at temperature corresponding to the usual 
refrigeration temperatures, but also to obtain a cooked pastry product that has desired 
organoleptic qualities." 

Applicants argue that Hahn fails to disclose "ready-to-use" mixtures that are fluid and 
stable for several weeks in the refrigerated form and wherein the mixture has a flowability when 
measured by a Bostwick Consistometer after 40 seconds of between about 6 cm and about 12 cm 
at a temperature of 8° C. Instead, Applicants submit that Hahn is direct to a flour based batter 
that is "spoonable" at refrigeration temperatures. Applicants note that Hahn expressly states that 
"spoonable" means that "the consumer can readily spoon or scoop the batter from the container." 
In contrast, Applicants note that the present claims require a "fluid" batter wherein "fluid" means 
that the mixture can be poured from its packaging" and "can flow by itself without any excessive 
external constraint." 

Applicants note that Hahn discloses that the dough of his invention is "thicker and more 
viscous than conventional batters." Applicants argue that because Hahn discloses batters that are 
more viscous than conventional batters, the batters are not "fluid" and "pourable" as 
characterized by the presently claimed Bostwick consistency. 
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Here, given Hahn disclose a flour based mixture, which takes the form of a traditional 
batter (C2/L24-25), comprising water in an amount ranging from about 10% to 30% by weight, 
flour and sugar, which has a refrigerated shelf life of at least about 75 days, having a Aw of 
between 0.82 and 0.88 and chocolate particles and/or butter distributed in the mixture, one of 
ordinary skill in the art would have expected the batter to exhibit a Bostwick consistency in the 
range presently claimed. Further, while Hahn discloses batters that are more viscous than 
conventional batters, this does not mean that the batters are not "fluid," "pourable", or wouldn't 
display the presently claimed Bostwick consistency. One of ordinary skill in the art would 
appreciate that a batter "more viscous than traditional batters" could be "fluid" (i.e. "can be 
poured from its packaging" and "can flow by itself with any excessive external constraint") and 
exhibit Bostwick consistency within the broad range presently claimed. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ELIZABETH GWARTNEY whose telephone number is 
(571)270-3874. The examiner can normally be reached on M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/ELIZABETH GWARTNEY/ 
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